
CECILIA L. ROSENAUER, LTD.    
CECILIA L. ROSENAUER, ESQ.
Nevada State Bar No. 003344
510 WEST PLUMB LANE, SUITE A
RENO, NEVADA 89509
Telephone (775) 324-1011
Telefax (775) 324-6616
E-mail: crosenauer@callatg.com

Attorney for Axion Power International, Inc., and
Axion Power Corporation

UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEVADA

In re:

MEGA-C POWER CORPORATION,
a Nevada corporation, aka
NET CAPITAL VENTURES, INC.,

Debtors.

_______________________________/

AXION POWER INTERNATIONAL,
INC., a Delaware corporation, and AXION
POWER CORPORATION, a Canadian
federal corporation,

Plaintiffs,

v.

WILLIAM N. NOALL, in his capacity as
chapter 11 trustee of Mega-C Power
Corporation; SALLY FONNER, in her
capacity as trustee of the Mega C Trust,

Defendants.

                                                             /

Case No. BK-N-04-50962

Chapter 11

Adv. Pro.                                    

COMPLAINT FOR DECLARATORY
JUDGMENT

(NO HEARING REQUIRED)

Axion Power International, Inc. (“Axion”) and its wholly owned subsidiary Axion Power

Corporation (“Axion Ontario), by and through  their attorney, Cecilia L. Rosenauer, Esq., allege

as follows:
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JURISDICTIONAL ALLEGATIONS

1.     Axion and Axion Ontario joined other creditors in filing an involuntary petition for

relief under Chapter 11 of Title 11 of the United States Code against Mega C Power Corporation

(the “Debtor”) on April 6, 2004. 

2.  On April 9, 2004, the Debtor consented to the entry of an Order for Relief, which was

entered on May 13, 2004.

3.    The court has subject matter jurisdiction over this action pursuant to 28 U.S.C. §1334

and 28 U.S.C. §2201.

4.   This is a core proceeding pursuant to 11 U.S.C. §157(b)(2)(A) and (O).  To the extent

this court has related to jurisdiction, Axion and Axion Ontario do not consent to the entry of a

final order by this court.  

5.   Venue for this adversary proceeding is proper pursuant to 28 U.S.C. §1409.

GENERAL ALLEGATIONS

6.   Axion is Delaware corporation that was known as Tamboril Cigar Company until June

4, 2004. For purposes of this complaint references to “Tamboril” refer to the Plaintiff and relate

to events that occurred prior to June 4, 2004 and references to “Axion” refer to the Plaintiff and

relate to events that occurred after June 4, 2004. Axion Ontario has been a majority owned

subsidiary of Axion since December 31, 2003 and a wholly owned subsidiary since January 9,

2004.

7.   Defendant William M. Noall (“Noall”) is the duly appointed and acting trustee for the

Chapter 11 estate of the Debtor.  

8.   Defendant Sally Fonner is the trustee of the Mega C Trust, formed by the Trust

Agreement for the Benefit of the Shareholders of Mega-C Power Corporation.

9.  Based on  their information and belief, Plaintiffs allege that C and T Co., Inc. (“C&T”)

is an Ontario corporation that was organized for the purpose of developing a new technology for

lead-acid-carbon battery/supercapacitor hybrid energy storage devices that are generally referred
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to as “e  Supercells.” 3

10.    Based on their information and belief, Plaintiffs allege that C&T has been granted

three United States patents that cover various aspects of the e  Supercell technology.3

11.     Based on  their information and belief, Plaintiffs allege that on December 23, 1999,

C&T entered into a Joint Venture Agreement with Chip Taylor in Trust  (“Taylor”) for the

purpose of further developing and commercially exploiting the e  Supercell technology. A copy3

of the Joint Venture Agreement is attached hereto as Exhibit A and incorporated herein by this

reference.

12.    Pursuant to the Joint Venture Agreement, C&T and Taylor agreed to form a new

corporation that would have the exclusive right to exploit the e  Supercell technology for use in3

the stationary application classes specified in paragraph 3.1(b) of the agreement. 

13.     Pursuant to the Joint Venture Agreement, C&T retained the exclusive right to

exploit the e  Supercell technology for use in all other application classes, including automotive3

and consumer electronics. 

14.   Based on their information and belief, the Plaintiffs allege that on November 26,

2000, C&T and Taylor amended their Joint Venture Agreement for the purpose of reducing both

the technical and territorial scope of the license rights that would be held by the new company.

A copy of the Amendment to the Joint Venture Agreement is attached hereto as Exhibit B and

incorporated herein by this reference.

15.   Based on  their information and belief, Axion and Axion Ontario allege that Mega-C

Technologies, Inc. (“MCT”) was subsequently organized for the purposes specified in the Joint

Venture Agreement.

16.     Based on their information and belief, Plaintiffs allege that the single application

class that was licensed to MCT under the terms of the Joint Venture Agreement, as amended,

represented significantly less than 10% of the potential market for the e3 Supercell and the

automotive and consumer products application classes that were retained by C&T represented
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substantially more than 90% of the potential market for the e3 Supercell.

17.    Pursuant to the terms of a September 11, 2001 letter agreement between MCT and

the Debtor, a copy of which is attached hereto as Exhibit  C and incorporated herein by this

reference, MCT granted the Debtor the exclusive right to commercialize all technologies “owned,

controlled, licensed or developed by MCT.”  

18.     Pursuant to the terms of the letter agreement, the Debtor agreed to (a) pay $5.25

million for a 49% interest in MCT, (b) pay MCT a 10% royalty on its future revenue from the sale

of products based on the licensed technologies; (c) advance the cost of continued application

development and customization for the licensed technologies; and (d) assume primary

responsibility for business development, sales, marketing and commercialization of any future

products.

19.      Based on  information and belief, Plaintiffs allege that the September 11, 2001

letter agreement was not disclosed to or approved by C&T, MCT's board of directors or C&T.

20.   In a document dated April 2, 2002, the Debtor, MCT and C&T entered into an

Agreement of Association, a copy of which is attached hereto as Exhibit D and incorporated

herein by this reference.  

21.  Pursuant to the terms of the Agreement of Association, the Debtor was granted an

exclusive license to develop and commercialize the e  Supercell for use in (a) back-up power or3

uninterruptible power supply (UPS); (b) accumulation of electric power for subsequent peak

shaving, co-generation, distribution, and/or replacement of network electric power in utility,

industry, business and/or residential markets; (c) accumulation or buffering of electric power from

alternative energy stationary sources (such as wind, fuel cells, solar, biomass, geothermal,

hydroelectricity, etc.): and (d) all other distributive applications that are not related to motive,

traction or recuperative products or which do not integrate the e  Supercell with traditional3

portable power products (such as cell phones, palm pilots, power tools, flash lights, lap tops etc.).

22.    Pursuant to the terms of the Agreement of Association, the Debtor was obligated to
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contribute $3 million to the capital of MCT and pay $2 million to MCT’s shareholders in return

for 50% of MCT’s stock. 

23.    Pursuant to the terms of the Agreement of Association, the Debtor’s obligations

were payable on an installment basis with the first installment of $400,000 being due on February

1, 2003 and a like amount being due every 60 days thereafter until the entire balance was paid.

24.    Pursuant to the terms of the Agreement of Association and in the event of the

Debtor’s failure to pay any required installment in a timely manner, the exclusivity provisions

were deemed inoperative and the Debtor’s license became non-exclusive.

25.     Pursuant to the terms of the Agreement of Association, the Debtor was obligated

either: (i) to pay MCT a royalty of 20% of its gross revenue from the exploitation of the e3

Supercell; or (ii) to pay C&T a royalty of 10% of its gross revenue from the exploitation of the

e  Supercell.3

26.   Based on information and belief, Plaintiffs allege that the Debtor paid one installment

of $400,000 on February 1, 2003. 

27.     Based on information and belief, Plaintiffs allege that as a direct proximate result

of the subsequent events alleged herein, the Debtor defaulted on the installment due April 1, 2003

and has made no further payments with respect to the obligations set forth in the Agreement of

Association.

28. Based on  information and belief, Plaintiffs allege that the Debtor and its directors,

officers and principal stockholders engaged in a variety of deceptive and illegal practices when

they sold shares of the Debtor’s stock to investors. 

29.     Based on  information and belief, Plaintiffs allege that within two years after its

incorporation, the Debtor had more than 1,200 record stockholders and had never filed the

registration statements and other documents that are a statutory condition precedent to a lawful

public distribution of securities. 

30.    Based on information and belief, Plaintiffs allege that for every $3 raised from the
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sale of the Debtor’s stock, approximately $1 was used in the Debtor’s business and that the

Debtor’s directors, officers and principal stockholders have not accounted to the Debtor, the

Chapter 11 trustee or any regulatory agency for the missing balance.

31. Based on their information and belief, Plaintiffs allege that on February 18, 2003,

the Enforcement Branch of the Ontario Securities Commission (the “OSC”) sent the Debtor a

letter of inquiry requesting information on the promotion, sale, distribution and ownership of the

Debtor’s stock, a copy of which is attached hereto as Exhibit E and incorporated herein by this

reference.

32.     Based on information and belief, Plaintiffs allege that the existence of the OSC

inquiry made it impossible for the Debtor to obtain additional funding from the sale of equity

securities and that by June 1, 2003, the Debtor was unable to raise capital and facing imminent

bankruptcy. 

33.     Based on  information and belief, Plaintiffs allege that as a result of the Debtor’s

financial condition and its failure to make the installment payments specified in the Agreement

of Association, MCT sent the Debtor a letter dated June 10, 2003, a copy of which is attached

hereto as Exhibit  F and incorporated herein by this reference.

34.     Based on information and belief, Plaintiffs allege that the purpose of MCT’s June

10, 2003 letter was to terminate the Agreement of Association and the Debtor’s rights thereunder.

35.     Based on  information and belief, Plaintiffs allege that in a letter dated June 24,

2003 from C&T to Taylor, a copy of which is attached hereto as Exhibit  G and incorporated

herein by this reference, C&T terminated the Joint Venture Agreement between Taylor and C&T.

36.     Based on  information and belief, Plaintiffs allege that in a letter dated June 24,

2003 from C&T to MCT, a copy of which is attached hereto as Exhibit  H and incorporated herein

by this reference,  C&T terminated the Agreement of Association.

37.     Based on  information and belief, Plaintiffs allege that in a letter dated August 8,

2003 from the Debtor to MCT, a copy of which is attached hereto as Exhibit I and incorporated
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herein by this reference, the Debtor terminated the Agreement of Association. 

38.     Based on  information and belief, Plaintiffs allege that as a result of these

terminations, the Debtor did not have a valid license to exploit the e  Supercell technology at any3

time after June 24, 2003 and did not have the right to acquire a new license unless the Debtor’s

financial, corporate, regulatory and legal problems were satisfactorily resolved.

39. In July 2003 a small group of the Debtor’s non-management shareholders, who

were worried about the potential loss of the $3.5 million they had previously invested in the

Debtor’s stock, agreed to advance another $390,000 to the Debtor for the sole purpose of giving

the shareholders adequate time to determine whether it would be possible to restructure the

Debtor’s affairs. 

40.    These shareholders referred to themselves as the “investors watchdog group” or

“IWG.” 

41.     Based on their investigation of the Debtor’s affairs, the IWG concluded that the

Debtor’s problems were insoluble and they refused to provide additional financing for the Debtor.

42.     Based on their information and belief, Plaintiffs alleges that by early September

2003, the Debtor was facing an immediate termination of all activities.

43. Notwithstanding their belief that the Debtor’s problems were insoluble, the IWG

believed the e  Supercell technology had potential and they advised the Debtor they were (a)3

willing to form and finance a new company to develop the e Supercell, (b) willing to ensure the3 

full payment of the Debtor’s bona fide third-party creditors, and (c) willing to make reasonable

provisions for the protection of the Debtor’s innocent shareholders. 

44.   Based on information and belief, Plaintiffs allege that the Debtor’s directors and

senior management concluded that the Debtor’s creditors and innocent shareholders had a better

chance of a recovery under the IWG plan than they did in a straight bankruptcy proceeding, and

the Debtor supported the IWG’s efforts to develop a reasonable bankruptcy alternative.
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45.     Axion Ontario was incorporated on September 15, 2003 as an Ontario provincial

corporation and subsequently converted to a Canadian Federal corporation, for the purpose of

implementing the IWG plan.

46.    On November 15, 2003, Axion Ontario entered into a Development and License

Agreement with C&T, a copy of which is attached hereto as Exhibit  J and incorporated herein

by  this reference.

47.    Pursuant to the Development and License Agreement, Axion Ontario was granted

a license to develop the e  Supercell for use in stationary markets and an option to acquire all of3

C&T’s rights to the e  Supercell technology if Axion Ontario became a publicly held company.3

48.     In order to perfect its  rights to purchase all of C&T’s  interests in the e  Supercell3

technology, Axion Ontario negotiated a business combination with Tamboril that was structured

as a reverse takeover. 

49.    In connection with its due diligence investigation of Axion Ontario, Tamboril

concluded that the Debtor did not have a valid license to the e  Supercell technology, but the3

Debtor’s bona fide creditors and innocent shareholders might  be able to assert a claim to an

equitable interest in the technology by virtue of the payments the Debtor had made before the

termination of the Agreement of Association.

50.     Based on its due diligence, Tamboril further concluded that the e  Supercell3

technology had potential value if it could be properly developed and commercialized, but that

commercialization would require a minimum of $15 to $25 million in additional research and

development funding.

51.   Based on its due diligence, Tamboril concluded that  from September 2001 through

February 2003, the Debtor was little more than elaborate scheme to defraud innocent investors,

and that there were only two classes of shareholders, perpetrators of the fraud and victims of the

fraud.

52.    Based on its due diligence, Tamboril concluded that it would be impossible to draw
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clear lines that distinguished the perpetrators from the victims without substantial additional

investigation.

53.   Based on its due diligence, Tamboril was willing to go forward with a business

combination with Axion Ontario but only on the condition that Axion Ontario and its

shareholders agreed to establish a segregated trust on terms dictated by Tamboril.

54.     John Petersen (“Petersen”) is the author of the Trust Agreement for the Benefit of

the Shareholders of Mega-C Power Corporation (the “Trust Agreement”). 

55.     Petersen was a director, officer and principal stockholder of Tamboril when the

Trust Agreement was drafted, at which time, there was no direct or indirect relationship between

Tamboril and Axion Ontario. 

56.   On December 31, 2003, Tamboril entered into a business combination with Axion

Ontario that was structured as a reverse takeover and concurrently, Tamboril created the Mega-C

Trust and deposited 114,359,736 shares of its common stock with the trustee.  A copy of the

Reorganization Agreement between the parties is attached hereto as Exhibit K and incorporated

herein by this reference. 

57.     Upon closing of the reverse takeover, Tamboril owned approximately 90% of the

total voting power held by all shareholders of Axion Ontario and Igor Filipenko, the president of

C&T, owned the remaining Axion Ontario shares.

58. On January 9, 2004, Tamboril  acquired all of the remaining Axion Ontario  shares

from Filipenko.  A copy of the First Addendum to the Reorganization Agreement dated January

9, 2004 is attached as Exhibit L.     

59.     In connection with the acquisition of the remaining Axion Ontario shares, Tamboril

contributed an additional 2,880,000 shares of its common stock to the Mega-C Trust.

60. On January 9, 2004, Tamboril purchased the e3 Supercell patents from C&T,

including all rights that C&T had to independently exploit the e Supercell technology; all rights

that C&T had under any pre-existing license that granted any person the right to exploit the e3
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Supercell technology; and all license fees, royalties and other payments that C&T was entitled

to receive under any license that granted any person the right to exploit the e3 Supercell

technology. A copy of the First Amendment to the Development and License Agreement dated

January 9, 2004 is attached as Exhibit M.

61.   On January 2, 2004, the Debtor and Axion Ontario entered into an Agreement, a copy

of which is attached hereto as Exhibit N and incorporated hereby by this reference, which

Tamboril was not a party to, was not aware of, and did not approve or subsequently ratify. 

62.     The Agreement did not transfer any interest in the e  Supercell technology from the3

Debtor to Axion Ontario and expressly acknowledged that the Debtor’s previous license rights

had been properly terminated. 

63.     The Agreement did not transfer ownership of any tangible property or intellectual

capital to Axion Ontario. 

64.    The Agreement provides that Axion Ontario has a right to use certain property

owned by the Debtor in consideration of various debts and obligations that Axion Ontario agreed

to pay on behalf of the Debtor. 

FIRST CLAIM FOR DECLARATORY RELIEF
AGAINST DEFENDANT NOALL

65.      Plaintiffs reallege and incorporate by this reference the allegations set forth in

paragraphs 1 through  64 as though set forth in full herein.

66.   Based on information and belief, Plaintiffs allege that the Debtor’s  license to

commercialize the e  Supercell technology became non-exclusive when the Debtor failed to pay3

the $400,000 installment that was due on April 1, 2003.

67.   Based on information and belief, Plaintiffs allege that by virtue of the various letters

of termination in the summer of 2003, the Debtor’s license to commercialize the e  Supercell was3

terminated and that the Debtor has no interest in the e  Supercell technology as property of this3

estate.

68.     Based on  information and belief, Plaintiffs allege that Noall disputes these
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allegations. 

69.   An actual controversy is ripe for this court’s determination.

70.    Plaintiffs seek a judgment of this court declaring that the Debtor’s license to

commercialize the e  Supercell was terminated in June 2003 and that the Debtor does not have3

any property interest in the e  Supercell as property of this bankruptcy estate. 3

SECOND CLAIM FOR DECLARATORY RELIEF
AGAINST DEFENDANT NOALL

71.   Plaintiffs reallege and incorporate by this reference the allegations set forth in

paragraphs 1 through  64 as though set forth in full herein.

72.     Plaintiffs allege that  they did not receive any interest of the Debtor in property

wherein the transfer was made, voluntarily or involuntarily, with the Debtor’s actual intent to

hinder, delay or defraud any entity.

73.     Based on  information and belief, Plaintiffs allege that Noall disputes the allegations

set forth in paragraph  72.

74.     An actual controversy is ripe for this court’s determination.

75.    Plaintiffs seek a judgment from this court declaring that  they did not receive any

interest of the Debtor in property wherein the transfer was made, voluntarily or involuntarily, with

the Debtor’s actual intent to hinder, delay or defraud any entity. 

THIRD CLAIM FOR DECLARATORY RELIEF
AGAINST DEFENDANT NOALL

76.   Plaintiffs reallege and incorporate by this reference the allegations set forth in

paragraphs 1 through  64 as though set forth in full herein.

77.   Plaintiffs allege that  they did not receive any interest of the Debtor in property for

less than reasonably equivalent value.

78.    Based on its information and belief, Plaintiffs allege that Noall disputes the

allegations set forth in paragraph  67.  

79.  An actual controversy is ripe for this court’s determination.
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80.     Plaintiffs seek a judgment from this court declaring that  they did not receive any

interest of the Debtor in property for less than reasonably equivalent value. 

FOURTH CLAIM FOR DECLARATORY RELIEF
AGAINST DEFENDANT NOALL AND DEFENDANT FONNER

81.   Plaintiffs reallege and incorporate by this reference the allegations set forth in

paragraphs 1 through  64 as though set forth in full herein.

82.     In the alternative to the relief sought in the First Claim for Declaratory Relief, if this

court determines that the Debtor has a valid and enforceable legal right to commercialize the

e  Supercell technology as property of this estate, that property interest is held for the benefit of3

the creditors and shareholders of the Debtor.

83.    If this court determines that the Debtor has any interest in the e  Supercell3

technology that legal interest will preclude the existence of a separate equitable interest in the

same property.

84.    Based on its information and belief, Plaintiffs allege that Noall disputes these

allegations.

85.    A controversy is ripe for this court’s determination as to the nature and extent of

property of the estate.

86.    Plaintiff seeks a judgment from this court declaring that, if this court determines that

the Debtor has any interest in the e  Supercell technology that legal interest will preclude the3

existence of a separate equitable interest in the same property, and Axion is entitled to terminate

the Mega-C Trust, whereupon the corpus of the Mega C Trust shall be revested in Axion as the

grantor.

WHEREFORE, Plaintiffs pray for judgment as follows:

1.  On the First Claim for Relief, for a judgment of this court declaring that the Debtor’s

license to commercialize the e  Supercell was terminated in June 2003 and that the Debtor does3

not have any property interest in the e  Supercell as property of this bankruptcy estate;3

2.  On the Second Claim for Relief, for a judgment from this court declaring that Plaintiffs
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did not receive any interest of the Debtor in property wherein the transfer was made, voluntarily

or involuntarily, with the Debtor’s actual intent to hinder, delay or defraud any entity;

3.   On the Third Claim for Relief, for a judgment from this court declaring that Plaintiffs

did not receive any interest of the Debtor in property for less than reasonably equivalent value;

4.  On its Fourth Claim for Relief and in the alternative to the relief sought in its Third

Claim for Relief, for a judgment from this court declaring that, if this court determines that the

Debtor has any interest in the e  Supercell technology,  that interest precludes the existence of a3

separate equitable interest in the same property, and Axion is entitled to terminate the Mega-C

Trust, whereupon the corpus of the Mega C Trust shall be revested in Axion as the grantor;

5.  For an award of attorneys’ fees and costs; and

6.  For such other and further relief as the court deems just and equitable.

DATED this 27  day of July, 2005.th

CECILIA L. ROSENAUER, LTD.

 /s/ Cecilia L. Rosenauer, Esq.                              
CECILIA L. ROSENAUER, ESQ.
Attorney for Axion Power International, Inc.
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